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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 9, 122, 123, 124, and 130
[FRL-6733-2]

Revisions to the Water Quality
Planning and Management Regulation
and Revisions to the National Pollutant
Discharge Elimination System

Program in Support of Revisions to the
Water Quality Planning and
Management Regulation

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: Today’s final rule revises and
clarifies the Environmental Protection
Agency’s (EPA) current regulatory
requirements for establishing Total
Maximum Daily Loads (TMDLs) under
the Clean Water Act (CWA) so that
TMDLs can more effectively contribute
to improving the nation’s water quality.
Clean water has been a national goal for
many decades. While significant
progress has been made, particularly in
stemming pollution from factories and
city sewage systems, major challenges
remain. These challenges call for a
focused effort to identify polluted
waters and enlist all those who enjoy,
use, or depend on them in the
restoration effort. Today’s action will
establish an effective and flexible
framework to move the country toward
the goal of clean water for all
Americans. It establishes a process for
making decisions in a common sense,
cost effective way on how best to restore
polluted waterbodies. It is based on
identifying and implementing necessary
reductions in both point and nonpoint
sources of pollutants as expeditiously as
practicable. States, Territories, and
authorized Tribes will develop more
comprehensive lists of all waterbodies
that do not attain and maintain water
quality standards. States, Territories,
and authorized Tribes will schedule,
based on priority factors, the
establishment of all necessary TMDLs
over 10 years, with an allowance for
another five years where necessary. The
rule also specifies elements of
approvable TMDLs, including
implementation plans which contain
lists of actions and expeditious
schedules to reduce pollutant loadings.
States, Territories, and authorized
Tribes will provide the public with
opportunities to comment on
methodologies, lists, prioritized
schedules, and TMDLs prior to
submission to EPA. The rule lays out
specific timeframes under which EPA
will assure that lists of waters and

TMDLs are completed as scheduled, and
necessary National Pollutant Discharge
Elimination System (NPDES) permits
are issued to implement TMDLs. The
final rule explains EPA’s discretionary
authority to object to, and reissue if
necessary, State-issued NPDES permits
that have been administratively
continued after expiration where there
is a need for a change in the conditions
of the permit to be consistent with water
quality standards and established and
approved TMDLs.

EPA believes that these regulations
are necessary because the TMDL
program which Congress mandated in
1972 has brought about insufficient
improvement in water quality. EPA had
been concerned about this lack of
progress for some time when, in 1996,
it established a Federal Advisory
Committee. The Committee was asked
to advise EPA on possible
improvements to the program. After
careful deliberations, the Committee
recommended that EPA amend several
aspects of the regulations.

EPA believes that these regulations
will benefit human health and the
environment by establishing clear goals
for identification of impaired
waterbodies and establishment of
TMDLs. The regulations will also ensure
that States, Territories and authorized
Tribes give a higher priority to restoring
waterbodies which have a greater
potential to affect human health or
threatened or endangered species
thereby focusing the benefits of these
regulations on the most pressing
problems.

DATES: This regulation is not effective
until 30 days after the date that
Congress allows EPA to implement this
regulation. EPA will publish notice of
the effective date in the Federal
Register. This action is considered
issued for purposes of judicial review,
as of 1:00 p.m. Eastern Daylight Time,
on July 27, 2000 as provided in § 23.2.
ADDRESSES: The complete
administrative records for the final rule
have been established under docket
numbers W—98-31 and W—-99-04, and
include supporting documentation as
well as printed, paper versions of
electronic comments. Copies of
information in the record are available
upon request. A reasonable fee may be
charged for copying. The records are
available for inspection and copying
from 9 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays, at the
Water Docket, EPA, East Tower
Basement, 401 M Street, SW,
Washington, DC. For access to docket
materials, please call (202) 260-3027 to
schedule an appointment.

FOR FURTHER INFORMATION CONTACT: ]im
Pendergast, U.S. EPA, Office of
Wetlands, Oceans and Watersheds
(4503F), 1200 Pennsylvania Ave., N.W.,
Washington, D.C. 20460, (202) 260—9549
for information pertaining to Part 130 of
today’s rule, or Kim Kramer, U.S. EPA,
Office of Wastewater Management
(4203), 1200 Pennsylvania Ave., N.W.,
Washington, D.C. 20460, (202) 401—
4078, for information regarding Parts
122,123, and 124.

SUPPLEMENTARY INFORMATION:

A. Authority

Clean Water Act sections 106, 205(g),
205(j], 208, 301, 302, 303, 305, 308, 319, 402,
501, 502, and 603; 33 U.S.C. 1256, 1285(g),
1285(j), 1288, 1311, 1312, 1313, 1315, 1318,
1329, 1342, 1361, 1362, and 1373.

B. Table of Contents of This Preamble

I. Introduction

A. Background

1. What are the water quality concerns
addressed by this rule?

2. What are the current statutory
authorities to support this final rule?

3. What is the regulatory background of
today’s action?

a. What are the current requirements?

b. What changes did EPA propose in
August 19997

c. What has EPA done to gather
information and input as it developed
this final rule?

B. What are the significant issues in today’s
rule?

1. What are EPA’s objectives for today’s
rule?

2. What are the key differences between the
proposal and today’s final rule?

Changes to Part 130

A. What definitions are included in this
final rule? (§130.2)

1. What definitions are added or revised?

2. Response to requests for new definitions.

B. Who must comply with the
requirements of subpart C? (§ 130.20)

C. What is the purpose of subpart C ?
(§130.21)

D. What water-quality related data and
information must be assembled to
develop the list of impaired waterbodies
?(§130.22)

E. How must the methodology for
considering and evaluating existing and
available water-quality related data and
information to develop the list be
documented ? (§130.23)

F. When must the methodology be
provided to EPA ? (§ 130.24)

G. What is the scope of the list of impaired
waterbodies? (§130.25)

H. How do you apply your water quality
standards antidegradation policy to the
listing of impaired waterbodies?
(§130.26)

. What is the format and content of the
list? (§ 130.27)

J. What must the prioritized schedule for
submitting TMDLs to EPA contain?
(§130.28)

K. Can the list be modified? (§ 130.29)

1L
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L. When must the list of impaired
waterbodies be submitted to EPA and
what will EPA do with it? (§130.30)

M. Must TMDLs be established? (§ 130.31)

N. What is a TMDL? (§ 130.32(a))

O. What are the minimum elements of a
TMDL? (§ 130.32(b))

P. What are the requirements of the
implementation plan? (§ 130.32(c))

Q. What are the special requirements for
Total Maximum Daily Thermal Loads?
(§130.32(d))

R. How must TMDLs take into account
endangered and threatened species?
(§130.32(e))

S. How are TMDLs expressed? (§ 130.33)

T. What actions must EPA take on TMDLs
that are submitted for review? (§ 130.34)

U. How will EPA assure that TMDLs are
established? (§130.35)

V. What public participation requirements
apply to the lists and TMDLs? (§ 130.36)

W. What is the effect of this rule on TMDLs
established when the rule is first
implemented? (§ 130.37)

X. Continuing planning process (§130.50)

Y. Water quality management plans
(§130.51)

Z. Petitions to EPA to establish TMDLs
(§130.65)

AA. Water quality monitoring and report
(§§130.10 and 130.11)

AB. Other sections (§§ 130.0, 130.1, 130.3,
130.7, 130.61, 130.62, 130.63, and
130.64)

III. Changes to Parts 122,123, and 124
A. Reasonable further progress toward
attaining water quality standards in
impaired waterbodies in the absence of
a TMDL
. Background
2. Requirements for new and significantly
expanding dischargers
3. EPA authority to reissue state-issued
expired and administratively-continued

NPDES Permits

B. New tools to ensure implementation of
established TMDLs
. Background

2. Designation of concentrated animal
feeding operations

3. Designation of concentrated aquatic
animal production facilities

4. Designation of point source storm water
discharges associated with silvicultural
operations

5. EPA authority to reissue state-issued
expired and administratively-continued
NPDES Permits

IV. Costs and benefits of the rule
V. Regulatory requirements

A. Regulatory Flexibility Act (RFA) as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

B. Regulatory Planning and Review,
Executive Order 12866

C. Unfunded Mandates Reform Act

D. Paperwork Reduction Act

E. Federalism, Executive Order 13132

F. Consultation and Coordination with
Indian Tribal Governments, Executive
Order 13084

G. Protection of Children from
Environmental Health Risks and Safety
Risks, Executive Order 13045

[

[

H. National Technology Transfer and
Advancement Act
I. Congressional Review Act

Entities Potentially Regulated by the
Final Rule

State, Territorial or authorized Tribal
Governments.

States, Territories and authorized
Tribes.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by
this action. Other types of entities not
listed in this table could also be
regulated. To determine whether you
are regulated by this action, you should
carefully examine the applicability
criteria in § 130.20. If you have
questions regarding the applicability of
this action to a particular entity, consult
one of the persons listed in the FOR
FURTHER INFORMATION CONTACT section.

Response to Comments

This preamble explains in detail the
elements of the final TMDL regulations
and the amendments which EPA is
making to the NPDES program in order
to support implementation of the TMDL
program. EPA has made changes to its
proposal in response to comments
received on the proposed rules. EPA has
evaluated all the significant comments it
received including comments submitted
after the close of the comment period
and prepared a Response to Comment
Document containing EPA’s response to
those comments. This document
complements discussions in this
preamble and is available for review in
the Water Docket.

Before Reading This Preamble, You
Should Read the Final Rule

I. Introduction
A. Background

1. What are the Water Quality Concerns
Addressed by this Rule?

The CWA includes a number of
programs aimed at restoring and
maintaining water quality. These
include national technology-based
effluent limitation guidelines; national
water quality criteria guidance; State,
Territorial and authorized Tribal water
quality standards; State, Territorial and
authorized Tribal nonpoint source
(NPS) management programs; funding
provisions for municipal wastewater
treatment facilities; State, Territorial
and authorized Tribal water quality
monitoring programs; and the NPDES
permit program for point sources. These
programs have produced significant and

widespread improvements in water
quality over the last quarter-century, but
many waterbodies still fail to attain or
maintain water quality standards due to
one or more pollutants.

The National Water Quality Inventory
Report to Congress for 1998 indicates
that of the 23 percent of the Nation’s
rivers and streams that have been
assessed, 35 percent do not fully
support water quality standards or uses
and an additional 10 percent are
threatened. Of the 32 percent of estuary
waterbodies assessed, 44 percent are not
fully supporting water quality standards
or uses and an additional 9 percent are
threatened. Of the 42 percent of lakes,
ponds, and reservoirs assessed (not
including the Great Lakes), 45 percent
are not fully supporting water quality
standards or uses and an additional 9
percent are threatened. The report also
indicates that 90 percent of the Great
Lakes shoreline miles have been
assessed, and that 96 percent of these
are not fully supporting water quality
standards and an additional 2 percent
are threatened. The report indicates that
pollutants in rainwater runoff from
urban and agricultural land are a
leading source of impairment.
Agriculture is the leading source of
pollutants in assessed rivers and
streams, contributing to 59 percent of
the reported water quality problems and
affecting about 170,000 river miles.
Hydromodification is the second
leading source of impairment, and
urban runoff/storm sewers is the third
major source, contributing respectively
20 percent and 12 percent of reported
water quality problems. EPA recognizes
that a large percentage of streams has
not been assessed but believes that there
is sufficient information in hand to
warrant concern over those unassessed
waters and the slow pace at which many
waters are attaining water quality
standards.

The 1998 section 303(d) lists of
impaired waterbodies submitted by
States and Territories provided
additional information. The section
303(d) lists relied, in part, on
information in the section 305(b)
reports. The States and Territories
identified over 20,000 individual
waterbodies including river and stream
segments, lakes, and estuaries that do
not attain State water quality standards
despite 28 years of pollution control
efforts. These impaired waterbodies
include approximately 300,000 miles of
river and shoreline and approximately 5
million acres of lakes. Approximately
210 million people live within 10 miles
of these waterbodies. State and local
governments also reported that they
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issued 2,506 fish advisories and closed
353 beaches in 1998.

EPA believes that a significant part of
the response to these problems must be
a more rigorous implementation of the
TMDL program. EPA believes that
today’s rule will provide the tools for
States, Territories and authorized Tribes
to bring the assessment and restoration
authorities provided by section 303(d)
into greater use and result in significant
improvements in the quality of the
Nation’s waterbodies.

2. What are the Current Statutory
Authorities That Support This Final
Rule?

The goal of establishing TMDLs is to
assure that water quality standards are
attained and maintained. Section 303(d)
of the CWA which Congress enacted in
1972 requires States, Territories and
authorized Tribes to identify and
establish a priority ranking for
waterbodies for which technology-based
effluent limitations required by section
301 are not stringent enough to attain
and maintain applicable water quality
standards, establish TMDLs for the
pollutants causing impairment in those
waterbodies, and submit, from time to
time, the list of impaired waterbodies
and TMDLs to EPA. EPA must review
and approve or disapprove lists and
TMDLs within 30 days of the time they
are submitted. If EPA disapproves a list
or a TMDL, EPA must establish the list
or TMDL. In addition, EPA and the
courts have interpreted the statute as
requiring EPA to establish lists and
TMDLs when a State fails to do so.
Furthermore, the requirement to
identify and establish TMDLs for
waterbodies exists regardless of whether
the waterbody is impaired by point
sources, nonpoint sources or a
combination of both. Pronsolino v.
Marcus, 2000 WL 356305 (N.D. Cal.
March 30, 2000.)

Listing impaired waterbodies and
establishing TMDLs for waterbodies
impaired by pollutants from nonpoint
sources does not mean any new or
additional implementation authorities
are created. Once a TMDL is
established, existing State, Territorial
and authorized Tribal programs, other
Federal agencies’ policies and
procedures, as well as voluntary and
incentive-based programs, are the basis
for implementing the controls and
reductions identified in TMDLs.

CWA Section 402 establishes a
program, the NPDES Program, to
regulate the ““discharge of a pollutant,”
other than dredged or fill materials,
from a “point source” into ‘“waters of
the United States.” The CWA and
NPDES regulations define a “discharge

9

of a pollutant,” ““point source,” and
“waters of the United States.” The
NPDES Program is administered at the
federal level by EPA unless a State,
Tribe or U.S. Territory assumes the
program after receiving approval by the
federal government. Under section 402,
discharges of pollutants to waters of the
United States are authorized by
obtaining and complying with the terms
of an NPDES permit. NPDES permits
commonly contain numerical limits on
the amounts of specified pollutants that
may be discharged and specified best
management practices (BMPs) designed
to minimize water quality impacts.
These numerical effluent limitations
and BMPs or other non-numerical
effluent limitations implement both
technology-based and water quality-
based requirements of the Act.
Technology-based limitations represent
the degree of control that can be
achieved by point sources using various
levels of pollution control technology. If
necessary to achieve compliance with
applicable water quality standards,
NPDES permits must contain water
quality-based limitations more stringent
than the applicable technology-based
standards.

3. What is the Regulatory Background of
Today’s Action?

a. What are the Current Requirements?

EPA issued regulations governing
identification of impaired waterbodies
and establishment of TMDLs, at § 130.7,
in 1985 and revised them in 1992. These
regulations provide that:

e State, Territorial and authorized Tribal
lists must include those waters still requiring
TMDLs because technology based effluent
limitations required by the CWA or more
stringent effluent limitations and other
pollution controls (e.g., management
measures) required by local, State, or Federal
authority are not stringent enough to attain
and maintain applicable water quality
standards;

e State, Territorial and authorized Tribal
lists must be submitted to EPA every two
years, beginning in 1992, on April 1 of every
even-numbered year;

* The priority ranking for listed waters
must include an identification of the
pollutant or pollutants causing or expected to
cause the impairment and an identification of
the waterbodies targeted for TMDL
development in the next two years;

o States, Territories and authorized Tribes,
in developing lists, must assemble and
evaluate all existing and readily available
water quality-related data and information;

» States, Territories and authorized Tribes
must submit, with each list, the methodology
used to develop the list and provide EPA
with a rationale for any decision not to use
any existing and readily available water
quality-related data and information; and

» TMDLs must be established at levels
necessary to implement applicable water
quality standards with seasonal variations
and a margin of safety that takes into account
any lack of knowledge concerning the
relationship between effluent limitations and
water quality.

The regulations define a TMDL as a
quantitative assessment of pollutants
that cause water quality impairments. A
TMDL specifies the amount of a
particular pollutant that may be present
in a waterbody, allocates allowable
pollutant loads among sources, and
provides the basis for attaining or
maintaining water quality standards.
TMDLs are established for waterbody
and pollutant combinations for
waterbodies impaired by point sources,
nonpoint sources, or a combination of
both point and nonpoint sources. Indian
Tribes may be authorized to establish
TMDLs for waterbodies within their
jurisdiction. To date, however, no Tribe
has sought or received CWA authority to
establish TMDLs.

The NPDES regulations, in several
provisions and under certain
circumstances, allow the permitting
authority and/or EPA to subject certain
previously non-designated sources to
NPDES program requirements. EPA
established these jurisdictional
regulations in 1973 when the Agency
and the States focused permitting
resources primarily on continuous
discharges, for example, industrial and
municipal sources. Also, in the early
stages of CWA implementation, the
Agency and the States focused on
implementation of technology-based
standards. At that time, EPA attempted
to limit the scope of the NPDES
permitting program to certain types of
point sources. The D.C. Circuit rejected
that attempt, however, and explained
that EPA could not exempt point
sources from the NPDES program.
NRDC v. Costle, 568 F.2d 1369, 1377
(D.C. Cir. 1977). Although the Court
rejected this attempt, it did recognize
the Agency’s discretion to define “point
source” and ‘“‘nonpoint source.” The
existing NPDES regulations identifying
animal production and silvicultural
sources represents an early attempt to
do so.

Also, under the NPDES program
regulations, a Regional Administrator
may review and object to State-issued
NPDES permits. The procedures by
which a Regional Administrator may
review and object to these permits are
found in § 123.44. The existing
objection authority, under section
402(d) of the Act, grants EPA 90 days
within which to object to a proposed
State permit that fails to meet the
guidelines and requirements of the Act.
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If a State fails to respond to an EPA
objection within 90 days of objection,
exclusive authority to issue the NPDES
permit to that discharger passes to EPA.

b. What Changes Did EPA Propose in
August 19997

In 1996, the Office of Water
determined that there was a need for a
comprehensive evaluation of EPA’s and
State, Territorial and authorized Tribal
implementation of section 303(d)
requirements. EPA convened a
committee under the Federal Advisory
Committee Act (TMDL FACA
committee) to undertake such an
evaluation and make recommendations
for improving implementation of the
TMDL program, including
recommendation for revised regulations
and guidance. The TMDL FACA
committee included 20 individuals with
diverse backgrounds, including
agriculture, forestry, environmental
advocacy, industry, and State, local, and
Tribal governments. On July 28, 1998,
the committee submitted its final report
to EPA which contained more than 100
consensus recommendations, a subset of
which recommended regulatory
changes. The TMDL FACA committee
recommendations helped guide the
development of the revisions which
EPA proposed in August 1999.

In proposing revisions to the
regulations governing TMDLs, EPA also
relied upon the past experience of States
and Territories. EPA’s proposal
recognized and responded to some of
the issues raised by stakeholders
regarding the effectiveness and
consistency of the TMDL program. EPA
also proposed changes intended to
resolve some of the issues and concerns
raised by litigation concerning the
identification of impaired waterbodies
and the establishment of TMDLs.
Finally, EPA proposed changes to the
NPDES permitting regulations to assist
in the establishment and
implementation of TMDLs and to better
address point source discharges to
waters not meeting water quality
standards prior to establishment of a
TMDL.

Key elements of the changes proposed
in August, 1999 include:

* State, Territorial, and authorized
Tribal section 303(d) listing
methodologies would become more
specific, subject to public review, and
provided to EPA for review prior to
submission of the list.

« States, Territories and authorized
Tribes would develop a more
comprehensive list of waterbodies
impaired and threatened by pollution,

organize it into four parts, and submit
it to EPA.

o States, Territories and authorized
Tribes would establish TMDLs only for
waterbodies on the first part of the list.

* States, Territories and authorized
Tribes would keep waterbodies on the
lists until water quality standards were
achieved.

o States, Territories and authorized
Tribes would establish and submit to
EPA schedules to establish all TMDLS
within 15 years of listing.

* States, Territories, and authorized
Tribes would rank TMDLs into high,
medium or low priority.

+ TMDLs would include 10 specific
elements, one of which is an
implementation plan.

o States, Territories, and authorized
Tribes would notify the public and give
them the opportunity to comment on
the methodology, lists, priority
rankings, schedules, and TMDLs prior
to submission to EPA.

* New and significantly expanded
discharges subject to NPDES permits
would need to obtain an offset for the
increased discharge before being
allowed to discharge the increase.

» Certain point source storm water
discharges from silviculture would be
required to seek a permit if necessary to
implement a TMDL.

* EPA could designate certain animal
feeding operations and aquatic animal
production facilities as sources subject
to NPDES permits in authorized States.

» EPA could object to expired and
administratively continued State-issued
NPDES permits.

* Regulatory language would codify
requirements pertaining to citizens’
rights to petition EPA.

c. What has EPA Done to Gather
Information and Input as it Developed
This Final Rule?

EPA published the proposed rule on
August 23, 1999, and provided for an
initial 60 day comment period, which

was later extended to a total of 150 days.

EPA received about 34,000 comments
on the proposal comprised of about
30,500 postcards, 2,700 letters making
one or two points, and 780 detailed
comments addressing many issues. EPA
has reviewed all these comments as part
of the development of today’s final rule.
EPA also engaged in an extensive
outreach and information-sharing effort
following the publication of the
proposed rule. The Agency sponsored
and participated in six public meetings
nationwide, to better inform the public
on the contents of the proposed rules,
and to get informal feedback from the

public. These meetings took place in
Denver, Los Angeles, Atlanta, Kansas
City, Seattle, and Manchester, New
Hampshire. In addition, EPA
participated in numerous other
meetings, conferences and information-
sharing sessions to discuss the proposed
rule and listen to alternative approaches
to achieving the nation’s clean water
goals.

The Agency has had an ongoing
dialogue with State and local officials
and their national/regional
organizations throughout the
development of this rule. EPA has met
with organizations representing State
and local-elected officials including: the
National Governors’ Association, the
Western Governors’ Association, the
National Conference of State
Legislatures, the National Association of
Counties, the National League of Cities
and EPA’s State and Local Advisory
Group. Many discussion sessions were
held with officials who administer State
and local programs related to water
quality, agriculture, forestry, and
harbors. Discussions were held with
such organizations as the Environmental
Council of the States, the Association of
State and Interstate Water Pollution
Control Administrators, the Association
of Municipal Sewerage Agencies, the
Association of Municipal Water
Agencies, the National Association of
State Agricultural Departments, the
National Association of State Foresters,
the Western States Water Council, the
Association of State Drinking Water
Administrators, the National
Association of Flood and Storm Water
Management Agencies, the Interstate
Conference on Water Policy, and the
Western States Land Commissioners

EPA met with groups representing
business, industry, agriculture, and
forestry interests, including the Electric
Power Research Institute, the Utility
Water Action Group, American Water
Works Association, the American Forest
and Paper Association, the Family Farm
Alliance, the National Association of
Conservation Districts, a number of
State Farm Bureaus, corn and soybean
grower organizations and forestry
associations. EPA also met with
environmental and citizen groups
including the Natural Resources Defense
Council, Sierra Club, Friends of the
Earth and Earth Justice. EPA
participated in numerous Congressional
briefings and hearings held in
Washington and in several field
locations. The results of these meetings
and discussions are reflected in today’s
rule.
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B. What are the Significant Issues in
Today’s Rule?

1. What are EPA’s Objectives for
Today’s Rule?

States, Territories, and authorized
Tribes are essential in carrying out a
successful program and EPA looks
forward to working with them in
developing this program. Further, we
believe that, ultimately, any successful
effort depends on a cooperative
approach that pulls together the variety
of entities and stakeholders involved in
the watershed. EPA through this
rulemaking seeks to provide a
framework that facilitates this approach.

EPA received many comments
regarding the overall purpose of the
proposed rule. Many commenters
expressed concerns that EPA was
putting too much emphasis on TMDLs
and ignoring other programs and
initiatives under the CWA which are
also aimed at restoring or maintaining
water quality. A common theme through
many comments was that the Agency
should not attempt to force-fit clean up
of every impairment through the TMDL
process. EPA agrees with the
commenters that for some waterbodies
and watersheds, existing plans and
agreements may accomplish much of
what this rule intends. However, EPA
believes that identifying waterbodies
that are impaired and establishing
TMDLs is both statutorily required and
will help focus ongoing activities for
more efficient attainment of water
quality standards.

The CWA requires TMDLs for
pollutants in impaired waterbodies if
implementation of technology-based
effluent limitations is not sufficient to
attain water quality standards. Today’s
rule clarifies this concept to require that
TMDLs be established for all pollutants
in impaired waterbodies unless
enforceable Federal, State, Territorial or
authorized Tribal controls will result in
attainment of water quality standards by
the time the next list in the listing cycle
is required.

EPA recognizes that watershed or
other plans developed under other
State, Territorial or authorized Tribal
programs or by other Federal agencies,
such as wet weather flow plans, Coastal
Zone Management plans, or
conservation plans administered by the
Natural Resources Conservation Service,
have the same goal as a TMDL. EPA
believes that these other activities are
crucial to the attainment of water
quality standards either because they
will result in attainment of water quality
standards before a TMDL is established
or because they are the basis for
implementation of the controls required

by TMDLs. Thus, today’s rule provides
a role for the various programs aimed at
improving water quality—both as an
alternative to developing a TMDL in
certain circumstances, and a means for
implementing TMDLs.

Many commenters also perceived
EPA’s proposal as an attempt to
supplant State, Territorial or authorized
Tribal primacy. Today’s rule preserves
the primary responsibilities of States,
Territories and authorized Tribes and
clarifies EPA’s responsibilities under
the CWA. EPA believes that today’s rule
provides greater clarity regarding the
requirements for States, Territories and
authorized Tribes and EPA’s own
responsibilities for the TMDL program.
EPA believes that today’s rule
establishes a framework for effective,
cooperative efforts between State,
Territorial, authorized Tribal
governments, individuals, local
governments and other Federal
agencies.

EPA is also conscious of the need for
adequate resources. EPA has sought to
increase funding for development and
implementation of TMDLs in both the
FY 2001 Federal budget and prior
budgets. In the FY 2001 Federal budget
the Agency has requested an additional
$45 million in CWA Section 106 grants
specifically for the TMDL program. In
FY 2001, EPA requested $250 million
for section 319 nonpoint source grants,
an increase of $50 million (25%) over
FY 2000. In addition, the FY 1999 and
FY 2000 budgets of $200 million per
year for section 319 grants represented
a doubling (100% increase) of the prior
section 319 funding. To further support
State nonpoint source implementation,
EPA has proposed an FY2002 budget
that gives States and Territories the
option to reserve up to 19% of their
Clean Water State Revolving Fund
capitalization grants to provide grants
for implementing nonpoint source and
estuary management projects.

2. What Are the Key Differences
Between the Proposal and Today’s Final
Rule?

This section summarizes the
significant changes EPA has made in the
rule adopted today compared to the
proposed rule. A more detailed
discussion of all the changes is included
in the specific sections for these changes
in this preamble.

a. Threatened waterbodies. EPA
proposed that threatened waterbodies be
listed on Part 1 of the list, meaning that
TMDLs would have to be established for
them as for impaired waters. After
carefully considering comments,
particularly the concerns raised by
commenters regarding the technical

difficulties inherent in determining
when water quality trends are declining
and the difficulty in making listing
decisions, EPA is not requiring that
States, Territories or authorized Tribes
list threatened waterbodies on the
section 303(d) list or that TMDLs be
prepared for these waterbodies. States,
Territories and authorized Tribes retain,
at their discretion, the option to list
threatened waterbodies on their section
303(d) list and establish TMDLs for
these waterbodies.

b. The four-part 303(d) list. EPA
proposed that the section 303(d) list
include all impaired waterbodies, sorted
into four parts, and a priority ranking
for those waterbodies with respect to
establishing TMDLs. Part 1 of the list
would include impaired waterbodies for
which TMDLs would be required to be
established within 15 years. Part 2 of the
list would include waterbodies
impaired by pollution that is not caused
by a pollutant. TMDLs would not be
required for these waterbodies. Part 3 of
the list would include waterbodies for
which TMDLs had been established but
water quality standards not yet attained.
Part 4 would include waterbodies for
which technology-based controls or
other enforceable controls would attain
water quality standards by the next
listing cycle. Today’s final rule adds a
clarification that if during the
development of each list, a waterbody
previously listed on Part 3 of the list has
not made substantial progress towards
attainment of water quality standards, it
must be moved to Part 1 and a new
TMDL must be established. Today’s rule
also allows States, Territories and
authorized Tribes to submit their list in
different formats. EPA will still approve
all four parts of the list, but States,
Territories and authorized Tribes may
submit lists in any of three formats.
Lists may be submitted to EPA as
described in the proposal—that is, as
one four-part list published by itself, as
part of the section 305(b) water quality
report, or with Part 1 submitted
separately to EPA as a section 303(d)
submission and Parts 2, 3 and 4
submitted to EPA as a section 303(d)
component of the section 305(b) water
quality report.

c. Inclusion of schedules in the
section 303(d) list. EPA proposed that
States, Territories and authorized Tribes
should submit the list and priority
rankings to EPA for approval, and
should separately submit a schedule for
establishing TMDLs which would not be
subject to EPA approval. Today’s rule
requires States, Territories, and
authorized Tribes to submit a prioritized
schedule for establishing TMDLs for
waterbodies listed on Part 1. Further, as
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suggested by some commenters, the
final regulations require that TMDL
establishment be scheduled as
expeditiously as practicable and within
10 years of July 10, 2000, or 10 years
from the due date for the first list on
which the waterbody appeared,
whichever is later, rather than the 15
year period EPA proposed. However,
the schedule can be extended for up to
5 years when a State, Territory, or
authorized Tribe explains that despite
expeditious action establishment of
TMDLs within 10 years is not
practicable.

d. Implementation plan. EPA
proposed that TMDLs must contain an
implementation plan as a required
element for approval. Today’s rule, like
the proposal, requires an
implementation plan as a mandatory
element of an approvable TMDL, and
includes substantial changes to the
reasonable assurance and
implementation plan requirements in
response to the comments received. The
implementation plan requirements
differ depending on whether
waterbodies are impaired only by point
sources subject to an NPDES permit,
only by other sources (including
nonpoint sources), or by both. EPA is
also adding specificity regarding when
the NPDES permits implementing
wasteload allocations must be issued.
Finally EPA is establishing a goal of 5
years for implementing management
measures or control actions to achieve
load allocations, and a goal of 10 years
for attaining water quality standards.

e. Reasonable assurance. EPA
proposed that States, Territories and
authorized Tribes provide reasonable
assurance that the wasteload and load
allocations reflected in TMDLs would
be implemented. Today’s final rule
clarifies how reasonable assurance can
be demonstrated for waterbodies
impaired by all pollutant sources, and
provides additional detail on how
reasonable assurance can be
demonstrated for nonpoint sources.
These changes reflect and seek to
address the uncertainties inherent in
dealing with nonpoint pollutant sources
and recognize the importance of
voluntary and incentive-based
programs. Finally, today’s rule specifies
how EPA will provide reasonable
assurance when it establishes TMDLs.

f. The petition process. EPA proposed
to codify requirements applicable to
petitions which can be filed with the
Administrator by citizens who believe
that EPA has failed to comply with its
TMDL responsibilities under the CWA.
Today’s rule does not include
requirements codifying the petition
process. EPA notes, however, that

eliminating the proposed petition
process from the rule does not change
the fact that any person is entitled,
under the Administrative Procedure Act
(APA), to petition EPA to take specific
actions regarding identification of
impaired waterbodies and establishment
of TMDLs.

g. Offsets. EPA proposed to require
new and significantly expanded
discharges subject to the NPDES permit
program to obtain an offset for their
increased load before being allowed to
discharge the increase. Today’s rule
does not include any requirement for an
offset.

h. Silviculture, Animal Feeding
Operations, and Aquatic Animal
Production Facilities. EPA proposed to
allow EPA and States to designate
certain point source storm water
discharges from silviculture as subject
to the NPDES permitting program. EPA
also proposed to allow EPA to designate
certain animal feeding operations and
aquatic animal production facilities as
point sources in NPDES authorized
states. EPA has decided to withdraw
this proposal.

II. Changes to Part 130

This section explains in detail the
elements of the final Part 130 TMDL
regulations and how these regulations
differ from the proposal. EPA has made
several significant changes to the
proposal, clarified other requirements,
and rewritten and reorganized the
regulatory language. Most of these
changes have been made in response to
comments received on the proposed
rule.

A. What Definitions are Included in This
Final Rule? (§ 130.2)

Today’s final action revises the
definitions of load (or loading), load
allocation, wasteload allocation, and
TMDL, and adds definitions for the
terms pollutant, total maximum daily
thermal load, impaired waterbody,
thermal discharge, reasonable
assurance, management measures,
waterbody, and list. In addition, for
reasons explained in detail later in this
section EPA has decided not to
promulgate definitions which were not
proposed but were suggested by the
commenters.

1. What Definitions are Added or
Revised?

a. New Definition of Pollutant

(§130.2(d))

What did EPA propose? On August
23, 1999, EPA proposed to add a
definition for “pollutant” that was the
same as the definition in the CWA at
section 502(6). EPA also proposed to

clarify that, in EPA’s view, the
definition of pollutant would
encompass drinking water contaminants
that are regulated under section 1412 of
the Safe Drinking Water Act and that
may be discharged to waters of the U.S.
that are the source water of one or more
public water systems. EPA was
proposing to clarify that drinking water
contaminants that meet these criteria are
pollutants as defined in the CWA.

What comments did EPA receive?
EPA received many comments on this
proposed definition which are
addressed fully in the Response to
Comment Document included in the
Docket. Most commenters offered
suggestions as to which particular
substances (particularly naturally
occurring pollutants, FIFRA registered
pesticides, and flow) may or may not be
pollutants, and requested specific
recognition of these substances in the
definition. Others objected to inclusion
of drinking water contaminants in the
definition, believing that they were
better addressed by the Safe Drinking
Water Act requirements. In addition,
EPA received several requests for more
examples to help clarify the distinction
between pollutants and pollution. Some
commenters understood EPA to propose
that “pollutant” includes non-point
source pollution while others did not.
Others gave examples of situations
where they believed it would be
impossible to decide whether a
waterbody was impaired by pollution or
a pollutant. Examples given included:
biological impairment due to
displacement of bedload sediment
during high intermittent streamflow
caused by increased impervious surface,
and impairment due to low dissolved
oxygen levels in hydropower releases.

What is EPA promulgating today?
EPA is promulgating a defi